Research on the Legal Issues Concerning the Unreal Joint and Several Obligation by 陈于伦
学校编码：10384                            分类号        密级         





硕 士 学 位 论 文 
 
不真正连带债务的法律问题研究 
Research on the Legal Issues Concerning 




指导教师姓名： 朱泉鹰  副教授 
专 业 名 称： 法 律 硕 士 
论文提交日期： 2005 年 11 月 
论文答辩时间： 2 0 0 5 年    月 
学位授予日期： 2 0 0 5 年    月 
 
答辩委员会主席             
评    阅    人             
 







































































                        声明人（签名）： 























  1、保密（ ），在   年解密后适用本授权书。 




作者签名：      日期：  年 月 日 













内  容  摘  要  
 


























                                     









































The unreal joint and several obligation is a civil law system evolving from the 
German prejudication doctrine. On the one hand, this system and theory comes with a 
joint and several obligation to realize the function of protecting the creditor’s interest, 
on the other hand it comes without a joint and several obligation to aggravate the 
burden of the debtor, which should be deemed as a malpractice, it is a “full-blown and 
ingenious scientific method” and “a part of polished human civil law culture” and has 
“value of its own existing significance different from the joint and several obligation”. 
But in China, due to the influence of the traditional cause of action theory which 
treats the substantive law’s claim right as cause of action, the different substantive 
law’s claim right, as per “Civil Procedure law” clause 53’s stipulation, can not be put 
into inquisition as non-necessary co litigant, in real practice, the creditors of times are 
required, as per “Contract law” clause 122’s stipulation, to engage a cause of action 
selection, hence the substantiality law characteristics of  non-real joint and several 
obligation are limited and compromised unjustly by the stipulations of procedural law, 
thus tampering this theory’s substantive law’s function. Therefore unreal joint and 
several obligation in theory is not practiced in China with profound maturity and 
refinement, It fully justifies a research from the perspective of theory and practice. 
 Excluding the preamble and the epilogue, this composition consists of six 
chapters as follows:  
Chapter 1 titled “The Basic Theory Of Unreal Joint And Several Obligation”  
To analyze and negate the positive and passive assumptions on unreal joint and 
several obligations, also differentiate and analyze the concept and key components of 
unreal joint and several obligations, and propose to endue it with a independent legal 
value.  
Chapter 2 titled “The Unreal Joint And Several Obligation And Its Neighboring 
System”  
To expound the differences among the neighboring systems of the unreal joint 
and several obligation, the joint and several obligation, concurrence of claims and 
aggregation of claims, with a view to dramatizing the legal features of the unreal joint 














Chapter 3 titled “The Unreal Joint And Several Obligation’s Reason Categories” 
The unreal joint and several obligation is the joint and several obligation issued 
from the actual execution process and is strictly applicable in practice. This chapter, 
by means of analyzing the six possible practical categories of the unreal joint and 
several obligation in existence, and the likelihood of confusing them with the five 
types of obligation combination of the unreal joint and several obligation, promotes a 
correct understanding and application of the unreal joint and several obligation. 
Chapter 4 titled “The Internal And External Forces Of The Unreal  
Joint And Several Obligation” 
This chapter closely investigates the interior and exterior relations of the unreal 
joint and several obligation, clearly denotes the legal effect of it and summarize and 
assess the several viewpoints of forbidding creditors’ prosecuting simultaneously 
several debtors. 
Chapter 5 titled “The Quandary Of The Exercise of Litigation Right” 
This chapter ,starting from the four aspects of the preposterous application in 
practice of  the selection of the cause of action, misunderstanding of Res Judicata 
principle, rigid utilization of the stipulation of non-necessary combined litigation and 
the digression from the basic object of the litigation system, analyzes the reasons and 
malpractices of limiting the exercise of the litigation rights of the creditor, hence lays 
the necessary foundation for supporting the creditors’ simultaneously prosecuting 
several debtors. 
Chapter 6 titled “The System Construction of The Joint And Several Obligation” 
Based on chapter 5, it is conceived that our country should establish the civil 
litigation system’s end of settling disputes, the litigation object of compensation as the 
goal of unreal joint and several obligation cases, and also introduce the rule of 
forbidding the behavior of splitting a cause of action from Anglo-American system, 
while adding the complementing litigation system of clear interpretation right etc., 
which brings forth a concept of establishing a system for the unreal joint and several 
in China. 
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